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*HQHUDO�2YHUYLHZ�RI�5LSDULDQ�5LJKWV�LQ�)ORULGD

$QGUHZ�-��%DXPDQQ ��(VTXLUH
/HZLV��/RQJPDQ�	�:DONHU��3�$�

,QWURGXFWLRQ

)ORULGD LV� EOHVVHG�ZLWK� QHDUO\�������PLOHV�RI� FRDVWOLQH���������PLOHV�RI� ULYHUV�� VWUHDPV�
DQG�ZDWHUZD\V��DQG�DSSUR[LPDWHO\�������ODNHV�RYHU����DFUHV�� $V�D�UHVXOW�RI�WKLV�ERXQWLIXO��EXW�
XOWLPDWHO\� OLPLWHG VXSSO\� RI�ZDWHUIURQW�� RZQHUV� RI�ZDWHUIURQW� SURSHUW\� DQG WKH� SXEOLF� SRVVHVV
FHUWDLQ�GHOLQHDWHG�ULJKWV NQRZQ�DV� ULSDULDQ� ULJKWV�� �$OWKRXJK�)ORULGD�FRXUWV�KDYH�DGGUHVVHG� WKH�
H[WHQW� DQG� QDWXUH� RI� ULSDULDQ ULJKWV� IRU� PRUH� WKDQ D� FHQWXU\� DQG� PRUH� UHFHQWO\� WKH� )ORULGD�
OHJLVODWXUH� KDV� DWWHPSWHG� WR� FODULI\� WKHVH� ULJKWV�� WKH\� DUH� IDU� IURP� FOHDUO\� VHWWOHG� DQG VWDWLF��

$GGLWLRQDOO\�� LQ� VRPH DUHDV�� )ORULGD� FRPPRQ� ODZ� DQG� VWDWXWRU\� SURYLVLRQV� FRQIOLFW ZLWK� RQH�
DQRWKHU��

7KH�SXUSRVH�RI�WKLV�SDSHU�LV�WR�SURYLGH�D�JHQHUDO RYHUYLHZ�RI�WKH�VWDWH�RI�ULSDULDQ�ULJKWV�LQ�
)ORULGD���7KH�ILUVW�VHFWLRQ�GHILQHV�WKH�JHQHUDO�QDWXUH�RI�ULSDULDQ�ULJKWV���7KH�VHFRQG�VHFWLRQ�GHWDLOV
WKH�VSHFLILF�ULJKWV�LQFOXGHG�ZLWKLQ�ULSDULDQ�ULJKWV���7KH�WKLUG�VHFWLRQ�H[SODLQV�KRZ�ULSDULDQ�ULJKWV�
DUH� GHWHUPLQHG DQG� WKH� ILQDO� VHFWLRQ� GHDOV� ZLWK� WKH� UHPHGLHV� DYDLODEOH� IRU� FXULQJ DOOHJHG�
YLRODWLRQV RI�DQ�LQGLYLGXDO¶V�ULSDULDQ�ULJKWV�

,� 7KH�1DWXUH�RI�5LSDULDQ�5LJKWV

$� +LVWRU\

,Q�������)ORULGD�ZDV� JUDQWHG� VWDWHKRRG�DQG�DGPLWWHG� WR� WKH�8QLRQ�� DQG� VLPXOWDQHRXVO\�
ZDV�JUDQWHG� WLWOH WR� DOO� ODQGV�EHQHDWK�QDYLJDEOH�ZDWHUV�� E\�YLUWXH�RI� LWV� VRYHUHLJQW\�� $V� ODWHU�
FRGLILHG E\� WKH� )ORULGD� &RQVWLWXWLRQ DQG� 6WDWXWHV�� WKH %RDUG� RI� 7UXVWHHV� RI� WKH� ,QWHUQDO�
,PSURYHPHQW�)XQG�� �³7UXVWHHV´� KROGV�WLWOH� WR� WKHVH�VRYHUHLJQ�VXEPHUJHG�ODQGV�LQ� WUXVW�IRU� WKH�
SXEOLF��NQRZQ�DV�WKH�SXEOLF�WUXVW�GRFWULQH�� 6SHFLILFDOO\��$UWLFOH�;��6HFWLRQ�����RI� WKH�)ORULGD�
&RQVWLWXWLRQ�VWDWHV�

7KH� WLWOH� WR� ODQGV� XQGHU� QDYLJDEOH� ZDWHUV�� ZLWKLQ� WKH� ERXQGDULHV� RI� WKH� VWDWH��
ZKLFK�KDYH�QRW�EHHQ�DOLHQDWHG��LQFOXGLQJ�EHDFKHV�EHORZ�PHDQ�KLJK�ZDWHU�OLQHV��LV�
KHOG�E\�WKH�VWDWH��E\�YLUWXH�RI�LWV�VRYHUHLJQW\��LQ�WUXVW�IRU�DOO�WKH�SHRSOH���6DOH�RI�
VXFK�ODQGV�PD\ EH�DXWKRUL]HG�E\�ODZ��EXW�RQO\�ZKHQ�LQ�WKH�SXEOLF�LQWHUHVW��3ULYDWH�
XVH� RI� SRUWLRQV� RI� VXFK� ODQGV� PD\� EH� DXWKRUL]HG� E\� ODZ�� EXW� RQO\� ZKHQ� QRW�
FRQWUDU\�WR�WKH�SXEOLF�LQWHUHVW��


 $QGUHZ�-��%DXPDQ LV�DQ�DVVRFLDWH�ZLWK�WKH�ODZ�ILUP�RI�/HZLV��/RQJPDQ�	�:DONHU��3�$��LQ�WKH�:HVW�3DOP�%HDFK�
RIILFH�� SUDFWLFLQJ� HQYLURQPHQWDO� DQG� ODQG� XVH� ODZ� DQG� OLWLJDWLRQ�� � +LV� SUDFWLFH� LQFOXGHV� VWDWH� DQG� IHGHUDO�
HQYLURQPHQWDO� SHUPLWWLQJ� LQYROYLQJ� WKH� 8�6�� $UP\� &RUSV� RI� (QJLQHHUV�� WKH� 6RXWK� )ORULGD� :DWHU� 0DQDJHPHQW�
'LVWULFW�� DQG� WKH�'HSDUWPHQW�RI�(QYLURQPHQWDO�3URWHFWLRQ��DPRQJ�RWKHUV�� � 3ULRU� WR� MRLQLQJ� WKH� ILUP�0U��%DXPDQQ�
VHUYHG�DV�D�6HQLRU�$VVLVWDQW�*HQHUDO�&RXQVHO�DW�WKH�'HSDUWPHQW�RI�(QYLURQPHQWDO�3URWHFWLRQ�IURP�����������
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%\� VXERUGLQDWLQJ� SULYDWH� SURSHUW\� LQWHUHVWV� WR� WKH� LQWHUHVW� RI� WKH� SXEOLF DV� D ZKROH��
)ORULGD¶V�SXEOLF�WUXVW�GRFWULQH�FUHDWHV�D�FRQVWDQW� WHQVLRQ�EHWZHHQ�SULYDWH�DQG�SXEOLF�LQWHUHVWV LQ�
VRYHUHLJQ� VXEPHUJHG� ODQGV�� 'LVFXVVHG� LQ� GHWDLO� EHORZ� ULSDULDQ� ULJKWV� KDYH� EHHQ� GHDOW� ZLWK�
H[WHQVLYHO\�E\ )ORULGD�FRXUWV�DQG�PRUH�UHFHQWO\�KDYH�EHHQ�FRGLILHG�E\�WKH�)ORULGD�OHJLVODWXUH�

%� &RPPRQ�/DZ�,QWHUSUHWDWLRQ

�� *HQHUDO�2YHUYLHZ

5LSDULDQ� ULJKWV� DUH ³OHJDO� ULJKWV� LQFLGHQW� WR� ODQGV�ERXQGHG�E\�QDYLJDEOH�ZDWHUV DQG�DUH�
GHULYHG� IURP� WKH� FRPPRQ� ODZ� DV�PRGLILHG� E\� VWDWXWH�´� 8QGHU�)ORULGD� ODZ�� D� ULSDULDQ� RZQHU�
PXVW�RZQ WR�WKH�OLQH�RI�WKH�RUGLQDU\ KLJK�ZDWHU�PDUN�RQ�QDYLJDEOH�ZDWHUV�� $ GHWHUPLQDWLRQ�RI�
QDYLJDELOLW\�RI�WKH�DGMDFHQW ZDWHU�ERG\ LV�QHFHVVDU\�WR�HVWDEOLVK�ULSDULDQ�ULJKWV���:KLOH WKH�WHUP�
³ULSDULDQ�ULJKWV´�KDV�EHHQ�XVHG�EURDGO\�LQ�)ORULGD�FDVHV�DQG�VWDWXWHV�WR�UHIHU�WR�WKH�OHJDO�ULJKWV�RI�
ZDWHUIURQW� RZQHUV�� ³ULSDULDQ´ ULJKWV� UHIHU WR� RZQHUV� DORQJ� ULYHUV� DQG� VWUHDPV��ZKLOH� ³OLWWRUDO´
ULJKWV�DSSO\�WR�ZDWHUIURQW�RZQHUV�DORQJ�RFHDQV RU�ODNHV��� +RZHYHU��WKLV�GLVWLQFWLRQ�LV LJQRUHG�LQ�
JHQHUDO�GLVFXVVLRQ�DQG�WKH�WHUP ULSDULDQ�ULJKWV�ZLOO�EH�XVHG�KHUHLQ WR HQFRPSDVV ERWK�FDWHJRULHV�
RI�ULJKWV���

$OWKRXJK�ULSDULDQ�ULJKWV�DUH�UHFRJQL]HG DV OHJDO�SURSHUW\�ULJKWV��� WKH\ DUH�GLVWLQJXLVKDEOH�
IURP�WKH�FODVVLF�FRQFHSW�RI�UHDO�SURSHUW\�RZQHUVKLS�DV�KROGLQJ D�³EXQGOH�RI�VWLFNV�´�� 8QGHU�WKH�
FODVVLF�FRQFHSW��RZQHUVKLS�LV�EURNHQ�GRZQ�LQWR�GLVWLQFW�DQG�VHSDUDWH�ULJKWV�VXFK�DV� WKH�ULJKW� WR�
XVH�� OHDVH�� RU� VHOO� WKH� SURSHUW\�� �+RZHYHU�� GXH� WR� WKH� XQGHUO\LQJ� VWDWH� RZQHUVKLS� RI� WKH�ZDWHU�
ERWWRP�OLPLWDWLRQV VXFK�DV ODZIXO�VWDWH�UHJXODWLRQ LQ�WKH�LQWHUHVW�RI�WKH�SXEOLF�DQG�WKH�DXWKRULW\�RI�
&RQJUHVV�WR�UHJXODWH�FRPPHUFH�DQG�QDYLJDWLRQ��� WKHVH�ULJKWV�GR�QRW�QHFHVVDULO\�FRQVWLWXWH�D�IXOO�
EXQGOH�RI�SURSHUW\�ULJKWV� &RQVHTXHQWO\��WKH\�KDYH�EHHQ�GHVFULEHG�E\�)ORULGD�FRXUWV�DV�TXDOLILHG�
ULJKWV���

$V�HDUO\�DV�������WKH�)ORULGD�6XSUHPH�&RXUW�GHWHUPLQHG�LQ 7KLHVHQ Y��*XOI�� WKDW�ULSDULDQ�
ULJKWV�DUH�VXIILFLHQWO\ ³SURSHUW\´ WR�EH�VXEMHFW�WR�WKH�WDNLQJV�FODXVH�DQG�FRQVHTXHQWO\�FDQ�QRW�EH�
WDNHQ�ZLWKRXW�MXVW�FRPSHQVDWLRQ��� 0RUH�UHFHQWO\�LQ� %HOYHGHUH Y��'HS¶W RI�7UDQVS���WKH�6XSUHPH�
&RXUW DIILUPHG� WKH� SURWHFWHG� SURSHUW\� ULJKWV� VWDWXV RI� ULSDULDQ� ULJKWV� KROGLQJ� LW� WR� EH� DQ�
XQFRQVWLWXWLRQDO� WDNLQJ� IRU� WKH� 'HSDUWPHQW RI� 7UDQVSRUWDWLRQ� WR� FRQGHPQ D� SURSHUW\� RZQHU¶V�
ZDWHUIURQW�ODQG�ZLWKRXW�DOVR�FRPSHQVDWLQJ�WKH�RZQHU�IRU�WKH�YDOXH�RI�WKH�ULSDULDQ�ULJKWV�WDNHQ���

�� &RQYH\DQFH�DQG�6HYHUDQFH

5LSDULDQ�ULJKWV PD\�EH�VHYHUHG E\�ELODWHUDO�RU�YROXQWDU\�DJUHHPHQW��� EXW�VHYHUDQFH FDQ�
QRW� EH� LQIHUUHG� IURP� D� VLOHQW� GHHG��� 7KH� FRPPRQ� ODZ� LQWHUSUHWDWLRQ� RI� WKH� DOLHQDELOLW\� RI�
ULSDULDQ� ULJKWV�SURYLGHV WKDW� ULSDULDQ� ULJKWV�DUH� WUDQVIHUUHG�ZLWK� WKH�XSODQG�SURSHUW\��XQOHVV WKH�
SDUWLHV�H[SOLFLWO\�DJUHH�RWKHUZLVH� �� 7KLV UDWLRQDOH ZDV�DUWLFXODWHG LQ�7KHLVHQ�Y��*XOI��ZKHQ�WKH�
)ORULGD�6XSUHPH�&RXUW�VWDWHG WKDW�

7KH� IURQWLQJ� RI� D� ORW� XSRQ� D� QDYLJDEOH� VWUHDP�RU� ED\� RIWHQ� FRQVWLWXWHV� LWV� FKLHI�
YDOXH DQG�GHVLUDELOLW\��ZKHWKHU� IRU� UHVLGHQFH�RU�EXVLQHVV�SXUSRVHV�� �7KH�ULJKW�RI�
DFFHVV�WR�WKH�SURSHUW\�RYHU�WKH�ZDWHUV��WKH�XQREVWUXFWHG�YLHZ�RI�WKH�ED\��DQG�WKH�
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HQMR\PHQW�RI�WKH�SULYLOHJHV�RI�WKH�ZDWHUV�LQFLGHQW�WR�RZQHUVKLS�RI�WKH�ERUGHULQJ�
ODQG�ZRXOG�QRW��LQ�PDQ\�FDVHV��EH�H[FKDQJHG�IRU�WKH�SULFH�RI�DQ�XSODQG�ORW�LQ�WKH�
VDPH� YLFLQLW\�� � ,Q� PDQ\� FDVHV�� GRXEWOHVV�� WKH� ULSDULDQ� ULJKWV� LQFLGHQW� WR� WKH�
RZQHUVKLS� RI� WKH� ODQG�ZHUH� WKH� SULQFLSDO�� LI� QRW� VROH�� LQGXFHPHQW� OHDGLQJ� WR� LWV�
SXUFKDVH���

%HFDXVH� ULSDULDQ� ULJKWV� DUH� DQ� HVVHQWLDO� LQJUHGLHQW� LQ� WKH� RYHUDOO� YDOXH� RI� WKH�
FRUUHVSRQGLQJ� XSODQG� SURSHUW\�� )ORULGD� &RXUWV� KDYH� VKRZQ� UHOXFWDQFH� LQ� VHSDUDWLQJ� WKH� WZR��
VKRUW�RI�IXOO�FRPSHQVDWLRQ�RU�DQ�H[SUHVV�ELODWHUDO�DJUHHPHQW���

$GGLWLRQDOO\�� WKH�)ORULGD�6XSUHPH�&RXUW� LQ�%HOYHGHUH DGGUHVVHG WKH�H[WHQW�DQG� OLPLW� WR�
ZKLFK�ULSDULDQ�ULJKWV�FDQ�EH�LQYROXQWDULO\�VHSDUDWHG�IURP�XSODQG�RZQHUVKLS��� ,Q�%HOYHGHUH��WKH�
)ORULGD� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� FRQGHPQHG� IHH� VLPSOH� WLWOH� WR� WKH� XSODQG� SURSHUW\� EXW��
DWWHPSWHG�� RYHU� WKH� /DQGRZQHU¶V� REMHFWLRQ�� WR� UHVHUYH� WKH� ULSDULDQ� ULJKWV� WR� WKH� RZQHU���

+RZHYHU��WKH�RZQHUV�ZHUH�WR�EH�JLYHQ�QR�HDVHPHQW�RU�ULJKW�WR�HQWHU�WKH�WDNHQ�ODQG�DQG�HYHQ�LI�D�
GRFN�ZDV� WR�EH�EXLOW�� LW�ZRXOG�KDYH�KDG� WR�EH�IUHH�VWDQGLQJ�DQG�DFFHVVHG�RQO\�E\�ERDW��� 7KH�
&RXUW�KHOG�WKLV� WR�FRQVWLWXWH D�IXOO� WDNLQJ�RI�ERWK�WKH�XSODQG�SURSHUW\�DQG�WKH�DWWDFKHG�ULSDULDQ�
ULJKWV�DQG�FRQFOXGHG�WKDW� LQ�WKH�DEVHQFH�RI�DQ�H[SUHVV�ELODWHUDO�DJUHHPHQW�� WKDW�WKH�WZR�FDQQRW�
EH�VHYHUHG�LQ�D�FRQGHPQDWLRQ�SURFHHGLQJ��� 6SHFLILFDOO\��VWDWLQJ�³>D@OWKRXJK�ULSDULDQ�ULJKWV�DUH�
SURSHUW\��WKH\�DUH�XQLTXH�LQ�FKDUDFWHU���7KH�VRXUFH�RI�WKRVH�ULJKWV�LV�QRW�IRXQG�ZLWKLQ�WKH�LQWHUHVW�
LWVHOI�� EXW� UDWKHU� WKH\� DUH� IRXQG� LQ�� DQG� DUH� GHILQHG� LQ� WHUPV� RI� WKH� ULSDULDQ� XSODQGV�� � ,Q�PRVW�
FDVHV�� WKHUHIRUH�� LW� LV� QRW� GLIILFXOW� WR� ILQG� WKDW� ULSDULDQ� ULJKWV� DUH� DQ� LQKHUHQW� DVSHFW� RI� XSODQG�
RZQHUVKLS�DQG�DUH�QRW�VHYHUDEOH�IURP�LW�´��

&� 6WDWXWRU\�&RGLILFDWLRQ

7KH�)ORULGD OHJLVODWXUH�KDV�FRGLILHG�PDQ\� DVSHFWV�RI� WKH�FRPPRQ� ODZ� ULSDULDQ� ULJKWV���

6HFWLRQ����������)OD��6WDW�� VWDWHV�

5LSDULDQ�ULJKWV�DUH�WKRVH�LQFLGHQW�WR�ODQG�ERUGHULQJ�XSRQ�QDYLJDEOH�ZDWHUV��6XFK�
ULJKWV�DUH�QRW�RI�D�SURSULHWDU\�QDWXUH���7KH\�DUH�ULJKWV�LQXULQJ�WR�WKH�RZQHU�RI�WKH�
ODQG��7KH\�DUH�ULJKWV�LQXULQJ�WR�WKH�RZQHU�RI�WKH�ULSDULDQ�ODQG�EXW�DUH�QRW�RZQHG�
E\�KLP�RU�KHU��7KH\�DUH�DSSXUWHQDQW�WR�DQG�DUH�LQVHSDUDEOH�IURP�WKH�ULSDULDQ�ODQG���
7KH� ODQG� WR� ZKLFK� WKH� RZQHU� KROGV� WLWOH� PXVW� H[WHQG� WR� WKH� RUGLQDU\� KLJK�
ZDWHUPDUN� RI� WKH� QDYLJDEOH� ZDWHU� LQ� RUGHU� WKDW� ULSDULDQ� ULJKWV� PD\� DWWDFK���
&RQYH\DQFH� RI� WLWOH� WR� RU� OHDVH� RI� WKH� ULSDULDQ� ODQG� HQWLWOHV� WKH� JUDQWHH� WR� WKH�
ULSDULDQ�ULJKWV�UXQQLQJ�WKHUHZLWK�ZKHWKHU�RU�QRW�PHQWLRQHG�LQ�WKH�GHHG�RU�OHDVH�RI
WKH�XSODQG���

7ZR� QRWDEOH� GLVWLQFWLRQV� H[LVW� EHWZHHQ� WKH� FRPPRQ� ODZ� DQG� VWDWXWRU\� GHILQLWLRQV� RI�
ULSDULDQ�ULJKWV� 7KH�VWDWXWH�SURYLGHV�WKDW� ULSDULDQ�ULJKWV�DUH�QRW�RI�D�SURSULHWDU\�QDWXUH�DQG�DUH�
LQVHSDUDEOH� IURP� WKH� ULSDULDQ� ODQGV��� :KLOH� WKLV� DSSHDUV� WR� FRQWUDGLFW� WKH� FRPPRQ� ODZ�
DUWLFXODWLRQ� RI� ULSDULDQ� ULJKWV�� LQ� DSSOLFDWLRQ� E\� )ORULGD� FRXUWV�� WKHVH� YDULDWLRQV� KDYH� QRW� EHHQ�
LQWHUSUHWHG�OLWHUDOO\��� 7KXV��FRXUWV�KDYH�GHIDXOWHG�WR�WKH�FRPPRQ�ODZ�LQWHUSUHWDWLRQV���
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$GGLWLRQDOO\�� 6HFWLRQ �������������E�� )�$�&�� VWDWHV� WKDW� ³>V@DWLVIDFWRU\ HYLGHQFH� RI�
VXIILFLHQW� XSODQG� LQWHUHVW� LV� UHTXLUHG� IRU� DFWLYLWLHV� RQ� VRYHUHLJQW\� VXEPHUJHG� ODQGV� ULSDULDQ� WR�
XSODQGV�´�� $GGLWLRQDOO\��6HFWLRQ �������������F���)�$�&� VWDWHV� WKDW�³>D@OO�VWUXFWXUHV�DQG�RWKHU�
DFWLYLWLHV� PXVW� EH� GHVLJQHG� DQG� FRQGXFWHG� LQ� D� PDQQHU� WKDW� ZLOO� QRW� XQUHDVRQDEO\� UHVWULFW� RU�
LQIULQJH� XSRQ� WKH� ULSDULDQ� ULJKWV� RI� DGMDFHQW� XSODQG� ULSDULDQ� RZQHUV�´�� 7KHVH� UHTXLUHPHQWV�
HVVHQWLDOO\�PLUURU�WKH )ORULGD�FRPPRQ�ODZ�

,,� 6SHFLILF�5LJKWV�,QFOXGHG�:LWKLQ�5LSDULDQ�5LJKWV

$� &RPPRQ�/DZ

�� 6SHFLILF�YV��*HQHUDO�5LJKWV

7KH�VFRSH�RI�ULSDULDQ�ULJKWV�LV QDUURZO\�GHILQHG��� )ORULGD�FRPPRQ�ODZ�KDV�EURNHQ�GRZQ
WKH�EXQGOH�RI�ULSDULDQ�ULJKWV�LQWR�JHQHUDO�DQG�VSHFLDO�ULJKWV��� *HQHUDO�ULJKWV��ZKLFK�DUH�VKDUHG�
E\� WKH� SXEOLF� LQFOXGH� WKH� ULJKW� WR� QDYLJDWLRQ�� FRPPHUFH�� ILVKLQJ�� EDWKLQJ DQG� ERDWLQJ��� %\�
FRQWUDVW��VSHFLDO�ULJKWV�DUH�ULJKWV�H[FOXVLYH�WR�WKH�RZQHU�RI�XSODQG�SURSHUW\�WR�XVH�RI�WKH�DGMDFHQW�
ZDWHU�ERG\��� 7KH�VSHFLDO ULJKWV�LQFOXGH�WKH�ULJKW�RI�DFFHVV�IURP�WKH�ZDWHU�WR�WKH�ULSDULDQ�ODQG��D�
ULJKW� WR� ZKDUI� RXW� WR� QDYLJDELOLW\��� WKH� ULJKW� WR� WDNH� WLWOH� WR� WKH� SURSHUW\� E\� DFFUHWLRQ� DQG�
UHOLFWLRQ��DQG��WKH�ULJKW�WR�DQ�XQREVWUXFWHG�YLHZ�RYHU�WKH�DGMRLQLQJ�ZDWHUV���

�� 5LJKW�WR�9LHZ DQG�5LJKW�WR�,QJUHVV�DQG�(JUHVV

)ORULGD� FRPPRQ� ODZ� UHFRJQL]HV� WKDW� ULSDULDQ� ULJKWV� VSHFLILFDOO\� LQFOXGH WKH� ULJKW� WR� DQ�
XQREVWUXFWHG�YLHZ DQG�WKH�ULJKW�RI�LQJUHVV�WR�DQG�HJUHVV�IURP WKH�ZDWHU��� 7KH�VHPLQDO�FDVH�RI�
+D\HV�Y��%RZPDQ�VKHGV OLJKW�RQ�ZKDW�LV�LQFOXGHG�ZLWKLQ�WKH�ULJKW�RI�DQ�XQREVWUXFWHG�YLHZ�RI�WKH�
DGMRLQLQJ�ZDWHUV��� )ORULGD�FRPPRQ� ODZ� LV�XQLTXH� LQ� LWV� UHFRJQLWLRQ�RI�D� ULJKW� WR�XQREVWUXFWHG�
YLHZ��� 7KH�)ORULGD�6XSUHPH�&RXUW�LQ�+D\HV KHOG�WKDW�³>D@Q�XSODQG�RZQHU�PXVW�LQ�DOO�FDVHV�EH�
SHUPLWWHG�D�GLUHFW��XQREVWUXFWHG�YLHZ�RI�WKH�&KDQQHO�DQG�DV ZHOO�D�GLUHFW��XQREVWUXFWHG�PHDQV�RI�
LQJUHVV�DQG�HJUHVV�RYHU�WKH�IRUHVKRUH�DQG�WLGDO�ZDWHUV�WR�WKH�&KDQQHO�´�� ,Q�)UHHG�Y��0LDPL�3LHU
&RUS���WKH�)ORULGD�6XSUHPH�&RXUW�FODULILHG�WKDW WKH�ULJKW�WR�LQJUHVV�DQG�HJUHVV� LQFOXGHV WKH�ULJKW�
WR�HUHFW�ZKDUYHV��SLHUV��RU�GRFNV�LQ�RUGHU�WR�IDFLOLWDWH�DFFHVV�WR�DQG�WKH�XVH�RI�QDYLJDEOH�ZDWHUV���

7KH�)ORULGD�'HSDUWPHQW�RI�(QYLURQPHQWDO�3URWHFWLRQ�LQ�UHFRJQLWLRQ�RI�SRWHQWLDO�FRQIOLFWV�
DPRQJ�FRPSHWLQJ� ULJKWV� KDV�DFNQRZOHGJHG� WKDW� DQ�RUGHU�RI�SULRULW\�KDV�EHHQ� LPSOLHG� WKURXJK�
YDULRXV�)ORULGD� FRXUW� GHFLVLRQV��� 6SHFLILFDOO\�� WKH� GRPLQDQW� ULSDULDQ� ULJKW� LV� XVXDOO\� WKH� QHDU�
VKRUH�ULJKW�RI�LQJUHVV�WR�DQG�HJUHVV�IURP QDYLJDEOH�ZDWHUV��ZKLFK�WDNHV SUHFHGHQFH�RYHU�WKH�ULJKW�
WR�YLHZ DQG�RWKHU�VSHFLILF�ULJKWV���

�� 5LJKW�WR�$FFUHWLRQ�DQG�5HOLFWLRQ

7KH�ULJKW�WR�DFFUHWLRQ�DQG�UHOLFWLRQ KDV�FRQVLVWHQWO\�EHHQ�XSKHOG�LQ )ORULGD�DV�D�FRPPRQ�
ODZ�ULSDULDQ�ULJKW��� $FFUHWLRQ�LV�WKH�SURFHVV� LQ�ZKLFK WKH�DFWLRQ�RI�ZDWHU�FDXVHV�D�EXLOG�XS LQ�
ULSDULDQ� ODQG� WKURXJK� WKH� JUDGXDO� DFFXPXODWLRQ RI VROLG� PDWHULDO�� ZKHWKHU� VLOW�� VDQG�� VRLO�� RU�
VHGLPHQW�� UHVXOWLQJ� LQ� WKH� FUHDWLRQ� RI QHZ�GU\� ODQG� LQ� DQ� DUHD� WKDW�ZDV� SUHYLRXVO\� FRYHUHG� E\�
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ZDWHU��� 5HOLFWLRQ DSSOLHV WR�ODQGV�WKDW�ZHUH�RQFH�FRYHUHG�E\�ZDWHUV��EXW�WKDW�KDYH�VLQFH�EHFRPH�
XQFRYHUHG�E\�WKH�JUDGXDO�UHFHVVLRQ�RI�WKH ZDWHUV���

5LSDULDQ�RZQHUV�KDYH�WKH�FRPPRQ�ODZ�ULJKW�WR�UHFHLYH�DFFUHWLRQV�WR�WKHLU�ODQGV��VR�ORQJ�
DV�WKH�GHSRVLWV�ZHUH�QRW�RI�WKH�ULSDULDQ�RZQHU¶V�RZQ�GRLQJ��� 7KH�)ORULGD�6XSUHPH�&RXUW LQ�%G��
2I�7UV��2I�WKH�,QWHUQDO�,PSURYHPHQW�7UXVW�)XQG�Y��0HGHLUD�%HDFK�1RPLQHH��,QF���LQ�UHFRJQL]LQJ�
WKH�PHDQ�KLJK�ZDWHU�OLQH�DV�WKH�GLYLGLQJ�OLQH�UXOH�EHWZHHQ�XSODQG�RZQHUVKLS�DQG�VWDWH�VRYHUHLJQ
ODQG�LQ�WKH�FRQWH[W�RI�DFFUHWLRQ�DQG�UHOLFWLRQV VWDWHG WKDW�³>D@Q\�RWKHU�UXOH�ZRXOG�OHDYH�ULSDULDQ�
RZQHUV�FRQWLQXDOO\�LQ�GDQJHU�RI�ORVLQJ�DFFHVV�WR�ZDWHU�ZKLFK�LV�RIWHQ�WKH�PRVW�YDOXDEOH�IHDWXUH�
RI� WKHLU�SURSHUW\�� DQG� FRQWLQXDOO\�YXOQHUDEOH� WR�KDUDVVLQJ� OLWLJDWLRQ�FKDOOHQJLQJ� WKH� ORFDWLRQ�RI�
WKH� RULJLQDO�ZDWHU� OLQHV�´�� ,Q�6DYH� RXU�%HDFKHV�� WKH� )LUVW�'LVWULFW� &RXUW� RI�$SSHDO� KHOG� WKDW�
ODQGRZQHUV�DUH�HQWLWOHG�WR�WKH�DFFUHWLRQ�LI�FDXVHG�E\�WKH�VWDWH��� $GGLWLRQDOO\��WKH�FRXUW�LQ�)RUG�
Y� 7XUQHU��KHOG�WKDW�XQOHVV�H[FHSWHG��WKH�WLWOH�WR�DFFUHWLRQ�RU�UHOLFWLRQ�WR�VRLO�SDVVHV�ZLWK�WKH�WLWOH�
WR�WKH�ODQG�WR�ZKLFK�DFFUHWLRQV�DUH�DSSXUWHQDQW���

�� 5LSDULDQ�5LJKWV�RI�1RQ�ZDWHUIURQW�2ZQHUV

3ULYDWH�ULSDULDQ�ULJKWV�DUH�QRW�OLPLWHG�WR�RZQHUV�RI�GLUHFW�ZDWHUIURQW�SURSHUWLHV��EXW PD\�
EH�KHOG�E\�RZQHUV�RI�SURSHUW\�ZKLFK� LV� QRW�GLUHFWO\� DGMDFHQW� WR�QDYLJDEOH�ZDWHUZD\V RU�PRUH�
JHQHUDOO\��E\�WKH�SXEOLF DW�ODUJH��� )RU�H[DPSOH��LW�LV�FRPPRQ�IRU�'HYHORSHUV�WR�UHVHUYH�ULSDULDQ�
ULJKWV� IRU� QRQ�ZDWHUIURQW� SURSHUW\� RZQHUV� ZLWKLQ� WKH� GHYHORSPHQW��� 6XFK� UHVHUYDWLRQV� DUH�
XVXDOO\�FUHDWHG�WKURXJK�HDVHPHQWV�ORFDWHG�RQ�WKH�SURSHUWLHV�RI�RWKHU�ZDWHUIURQW�RZQHUV��� 7KHVH�
HDVHPHQWV� DUH� D� IUHTXHQW� VRXUFH� RI� FRQIOLFW� VLQFH� W\SLFDOO\� WKH� QRQ� ZDWHUIURQW� RZQHUV� PXVW�
SK\VLFDOO\�FURVV�KLV�QHLJKERU¶V�SURSHUW\�WR�DFFHVV�WKH�ZDWHU���

,Q�&DUWLVK Y��6RSHU�� D�SODW� LQGLFDWHG WKDW� IRU� DOO� ORWV ZLWKLQ D� VXEGLYLVLRQ� ³HDFK�RZQHU�
KD>V@�DQ�HDVHPHQW�RI�SDVVDJH�IRU�LQJUHVV�WR�DQG�HJUHH>VLF@ IURP�WKH�ZDWHUV�RI�%RFD�&LHJD�%D\�´��

$ GLVSXWH�DURVH�ZKHQ�WKH�IHH�VLPSOH�ZDWHUIURQW�ORW�RZQHU�SODQWHG�D�KHGJH�DFURVV�D�SRUWLRQ�RI�KLV�
SURSHUW\�� WKXV�� SDUWLDOO\� REVWUXFWLQJ� WKH UHVHUYHG� DFFHVV� HDVHPHQW� WR� WKH�ZDWHU��� 7KH�&DUWLVK�
FRXUW�� LQ� UHMHFWLQJ� WKH�DUJXPHQW� WKDW� ULSDULDQ�HDVHPHQW� ULJKWV�FDQQRW�EH�FUHDWHG�E\� LPSOLFDWLRQ��
KHOG� WKDW� ³LQVRIDU� DV� ULSDULDQ� ULJKWV� DUH� QHFHVVDU\� WR� RU� FRQVLVWHQW� ZLWK� WKH� SXUSRVHV RI� WKH�
HDVHPHQW��WKH\�DUH�LPSOLHGO\�JUDQWHG�WR�DSSHOOHHV�DQG��DV�D�FRUROODU\��UHVHUYHG�IURP�WKH�DSSHOODQW�
IHH� RZQHUV�´�� 7KXV�� WKH� FRXUW� KHOG� WKDW� DQ� XQREVWUXFWHG�ZDONZD\� WKURXJK� WKH� HDVHPHQW�ZDV�
LQFOXGHG�ZLWKLQ�DQ�³HDVHPHQW�RI�SDVVDJH�IRU�LQJUHVV�WR�DQG�HJUHVV�IURP�WKH�ZDWHUV�´��

7KH�ULSDULDQ�ULJKWV�ZKLFK�DFFRPSDQ\�HDVHPHQWV�FDQ�EH�FUHDWHG�E\�UHVHUYDWLRQ�DV�RSSRVHG�
WR� FUHDWHG� H[SUHVVO\��� 7KH� ����� GHFLVLRQ� LQ�%UDQQRQ� Y�� %ROGW�� FODULILHG &DUWLVK E\� GHILQLQJ�
XQGHU� VLPLODU� FLUFXPVWDQFHV�� ZKDW� ULSDULDQ� ULJKWV� DUH� QHFHVVDULO\� LPSOLFLW� WR DQ� ³HDVHPHQW� IRU�
LQJUHVV�DQG�HJUHVV´�UHVHUYHG�IRU�QRQ�ZDWHUIURQW�ORW�RZQHUV��� 7KH�FRXUW�KHOG�WKDW�LQ�WKH�DEVHQFH�
RI�D�GHWDLOHG�HDVHPHQW�ZKLFK�GHOLQHDWHV�VSHFLILF�ULJKWV��WKDW�DQ�HDVHPHQW�IRU�LQJUHVV�WR�DQG�HJUHVV�
IURP WKH� ZDWHU� LQFOXGHV� WKH� DELOLW\ WR� DSSO\� IRU� D� SHUPLW� WR� EXLOG� D� GRFN�� ULJKW� WR� FURVV� WKH�
SURSHUW\�LQ�D�UHDVRQDEOH�DPRXQW�RI�WLPH�LQ�RUGHU�WR�DFFHVV�DQ\�DUHD�EHORZ�WKH�PHDQ�KLJK�ZDWHU�
PDUN�� DQG� WKH� ULJKW� WR� FURVV� WKH� SURSHUW\� LQ� RUGHU� WR� ODXQFK� D� VPDOO� ERDW�� FDQRH�� RU� IORWDWLRQ�
GHYLFH��� +RZHYHU�� WKLV� W\SH�RI�HDVHPHQW�GRHV�QRW� LPSO\ WKH�ULJKW� WR�ILVK�IURP�WKH�VKRUH�RU� WR�
UHPDLQ�RQ�WKH�SURSHUW\�IRU�H[WHQGHG�SHULRGV�RI�WLPH���
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�� 5LSDULDQ�5LJKWV�&UHDWHG�1RQ�H[SUHVVO\�DQG�WKURXJK�5HVHUYDWLRQV

5LSDULDQ�ULJKWV�UHVXOWLQJ�IURP�GHHGV�DUH�PRVW RIWHQ�FUHDWHG�E\�H[SUHVV�JUDQW� �� +RZHYHU��
ZKHUH�D�GHHG�LV�XQFOHDU��WKH�OHJDO�PD[LP�WKDW�D�GHHG�LV�WR�EH�FRQVWUXHG�PRVW�VWURQJO\�DJDLQVW�WKH�
JUDQWRU�DQG�PRVW�EHQHILFLDOO\�IRU�WKH�SDUW\�WR�ZKRP�LW�LV�PDGH� FRQWUROV��� 7KH�FRXUW�LQ�+D\QHV�
Y��&DUERQHOO LQ�XVLQJ�WKLV�PD[LP�DV�VXSSRUW��DZDUGHG�RZQHUVKLS�RI�D����IRRW�VWULS�RI�ODQG�WR�WKH�
JUDQWHH�RI�WKH�DGMDFHQW�ODQGORFNHG�SDUFHO��LQVWHDG�RI�WR�WKH�JUDQWRU��� 6LQFH�WKH�GHHG�VWDWHG�WKDW�LW�
FRQWDLQHG� DOO� RI� WKH� SURSHUW\¶V� ULSDULDQ� ULJKWV�� WKH� FRXUW� IRXQG� LW� XQOLNHO\� WKDW� HYHQ� WKRXJK� D�
PLVFDOFXODWLRQ�H[LVWHG�DV�WR�WKH�IRRWDJH�LQFOXGHG�LQ�WKH�GHHG� WKDW WKLV����IRRW�VWULS�ZDV�LPSOLHGO\�
JUDQWHG WR�WKH�JUDQWRU���

$GGLWLRQDOO\�� )ORULGD� FRXUWV� KDYH� XSKHOG� ULSDULDQ� ULJKWV� FUHDWHG� WKURXJK� UHVHUYDWLRQV���

)RU�LQVWDQFH� LQ�3DGJHWW�Y��&HQW� DQG�6� )ORULGD�)ORRG�&RQWURO�'LVW���WKH�7UXVWHHV�RI WKH�,QWHUQDO�
,PSURYHPHQW� )XQG� FRQYH\HG� IRUPHUO\� VXEPHUJHG� ODQGV� WR� WKH� 3DGJHWWV�� VXEMHFW� WR� WKH�
UHVHUYDWLRQ��WKDW�WKH�ODQG�FRXOG EH�UHFODLPHG�IRU�IORRG�FRQWURO�SXUSRVHV��� 7KXV��WKH�FRXUW�GLG�QRW�
ILQG� D� YLRODWLRQ� RI� WKH� 3DGJHWW¶V� ULSDULDQ� ULJKWV�� ZKHQ� D� SRUWLRQ� RI� WKH� JUDQWHG� ODQGV� ZHUH�
SHUPDQHQWO\�FRYHUHG�ZLWK�ZDWHU�DV�D�UHVXOW�RI�D�VXEVHTXHQW�IORRG�FRQWURO�SURMHFW���

%� 6WDWXWHV

�� *HQHUDO�5LJKWV

7KH� )ORULGD OHJLVODWXUH� KDV� GHIHUUHG� WR� WKH� FRPPRQ� ODZ� UHJDUGLQJ� WKH� JHQHUDO ULSDULDQ�
ULJKWV�JUDQWHG�WR�ULSDULDQ�ODQG�RZQHUV�LQ�6HFWLRQ ���������)OD��6WDW�� ZKLFK�VWDWHV�WKDW�WKHVH�ULJKWV�
LQFOXGH�³WKH�ULJKWV�RI�LQJUHVV��HJUHVV��ERDWLQJ��EDWKLQJ��DQG�ILVKLQJ�DQG�VXFK�RWKHUV�DV�PD\�KDYH�
EHHQ�GHILQHG�E\�ODZ�´��

�� (DVHPHQWV

7KH� 'LVWULFW� &RXUW� GHFLVLRQ� LQ 3DUODWR� Y�� 6HFUHW� 2DNV� 2ZQHUV� $VV¶Q��� DGGUHVVHG� WKH�
VXIILFLHQF\�RI HDVHPHQWV�WR�HVWDEOLVK�ULSDULDQ�ULJKWV�XQGHU�WKH�)ORULGD�$GPLQLVWUDWLYH�&RGH��� ,Q�
3DUODWR�� DOO� SURSHUW\� RZQHUV�ZLWKLQ� D VXEGLYLVLRQ�ZHUH� JUDQWHG� DQ� HDVHPHQW�ZKLFK� DXWKRUL]HG�
WKHP� WR� ³FURVV� RYHU�/RWV� ��� DQG���� DQG� WR� XVH� DQ\�GRFN�QRZ�RU� KHUHDIWHU� ORFDWHG� WKHUHRQ´���

+RZHYHU�� D� GLVSXWH� DURVH� ZKHQ� WKH� UHEXLOGLQJ� RI� D� GRFN� ZRXOG KDYH UHVXOWHG LQ� D VHWEDFN�
YLRODWLRQ RI� WKH� ULSDULDQ� ULJKWV� RI� WKH� WZR� ORW� RZQHUV��� 7KH� FRXUW� KHOG� WKDW� WKH� HDVHPHQW
UHSUHVHQWHG�VXIILFLHQW�WLWOH�LQWHUHVW�LQ�WKH�XSODQGV�WR�UHEXLOG�WKH GRFN XQGHU UXOH��������������E���
)�$�&��ZKLFK�VWDWHV�WKDW�DQ�³>D@SSOLFDWLRQ�IRU�DFWLYLWLHV�RQ�VRYHUHLJQW\�ODQGV�ULSDULDQ�WR�XSODQGV�
FDQ�RQO\�EH�PDGH�E\�DQG�DSSURYHG�IRU�WKH�XSODQG�ULSDULDQ�RZQHU��WKHLU�OHJDOO\�DXWKRUL]HG�DJHQW�
RU�SHUVRQ�ZLWK�VXIILFLHQW�WLWOH�LQWHUHVW�LQ�XSODQGV�IRU�WKH�LQWHQGHG�SXUSRVH�´�� $GGLWLRQDOO\��WKH
FRXUW� KHOG� WKDW� WKH� ULSDULDQ� ULJKWV� RI� WKH� RZQHUV� RI� /RWV� ��� DQG� ���ZHUH� VXERUGLQDWHG� WR� WKH�
DFFHVV� DQG� GRFN� HDVHPHQW� ULJKWV� RI� WKH� VXEGLYLVLRQ� DV� D� ZKROH���� VLQFH� WKH� WZR� ORW� RZQHUV�
SXUFKDVHG�WKH�ORWV�VXEMHFW�WR�DQG�ZLWK�NQRZOHGJH�RI�WKH�H[LVWHQFH�RI�WKH�HDVHPHQW���

�� $FFUHWLRQ�DQG�5HOLFWLRQ
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5HFHQWO\� D�FRQIOLFW�KDV�DULVHQ�EHWZHHQ�WKH�VWDWXWHV�DQG�FRPPRQ�ODZ�UHJDUGLQJ�D�ULSDULDQ�
RZQHU¶V� HQWLWOHPHQW� WR� ODQG� ERUGHULQJ� WKH� PHDQ� KLJK� ZDWHU� OLQH�� ZKHUH� WKH� VKRUH� KDV� EHHQ�
H[WHQGHG�VHDZDUG�DV� WKH�UHVXOW�RI�VWDWH�HURVLRQ�FRQWURO�SURMHFWV��� ,Q�D� UHFHQW�GHFLVLRQ� LQ 6DYH�
2XU�%HDFKHV� Y�� )OD� 'HS¶W RI�(QYW¶O 3URW��� WKH�'LVWULFW�&RXUW� IRXQG� WKDW� SRUWLRQV� RI� )ORULGD¶V�
EHDFK� UHVWRUDWLRQ� SURJUDP� XQFRQVWLWXWLRQDOO\� LQIULQJHG� XSRQ� ULSDULDQ� ULJKWV��� 6HFWLRQ�
����������� )OD��6WDW�� VWDWHV�WKDW�

³2QFH� WKH� HURVLRQ� FRQWURO� OLQH� DORQJ� DQ\� VHJPHQW� RI� WKH� VKRUHOLQH� KDV� EHHQ�
HVWDEOLVKHG� LQ� DFFRUGDQFH� ZLWK� WKH� SURYLVLRQV� RI� VV�� ����������������� WKH�
FRPPRQ� ODZ� VKDOO� QR� ORQJHU� RSHUDWH� WR� LQFUHDVH� RU� GHFUHDVH� WKH� SURSRUWLRQV� RI�
DQ\�XSODQG�SURSHUW\�O\LQJ�ODQGZDUG�RI�VXFK�OLQH��HLWKHU�E\ DFFUHWLRQ�RU�HURVLRQ�RU�
E\�DQ\�RWKHU�QDWXUDO�RU�DUWLILFLDO�SURFHVV��H[FHSW�DV�SURYLGHG�LQ�V�������������DQG�
����´��

7KH�QHW�HIIHFW�RI�WKLV�VWDWXWRU\�SURYLVLRQ�ZDV�WR�UHVHUYH�DOO FRPPRQ�ODZ�ULSDULDQ�ULJKWV�WR�
ULSDULDQ�RZQHUV��ZLWK�WKH�H[FHSWLRQ�RI�WKH�ULJKW�WR�KDYH�WKH�SURSHUW\�GLUHFWO\�WRXFK WKH�ZDWHU�DQG�
WKH�ULJKW�WR�UHFHLYH�DFFUHWLRQV�DQG�UHOLFWLRQV�LQ�WKH�HYHQW�RI VWDWH�HURVLRQ�FRQWURO�SURMHFWV��� 7KH�
FRXUW� KHOG� WKLV� SURYLVLRQ� XQFRQVWLWXWLRQDO� DV� DSSOLHG� EHFDXVH� WKH� HIIHFW�ZDV� WR� GHSULYH� XSODQG�
RZQHUV� RI WKHLU� ULSDULDQ� ULJKWV� ZLWKRXW� MXVW� FRPSHQVDWLRQ�� DV� UHTXLUHG� E\� FRPPRQ� ODZ���

$GGLWLRQDOO\�� WKH�FRXUW�FLWHG�6HFWLRQ ���������)OD��6WDW�� DV� IXUWKHU�VXSSRUW��ZKLFK�VWDWHV�³,I�DQ�
DXWKRUL]HG�EHDFK�UHVWRUDWLRQ��EHDFK�QRXULVKPHQW��DQG�HURVLRQ�FRQWURO�SURMHFW�FDQQRW�UHDVRQDEO\�
EH� DFFRPSOLVKHG� ZLWKRXW� WKH� WDNLQJ� RI� SULYDWH� SURSHUW\�� WKH� WDNLQJ� PXVW� EH� PDGH� E\� WKH�
UHTXHVWLQJ�DXWKRULW\�E\�HPLQHQW�GRPDLQ�SURFHHGLQJV�´ �� 7KH�'LVWULFW�&RXUW¶V�GHFLVLRQ�LQ�6DYH�
2XU�%HDFKHV KDV�EHHQ�DSSHDOHG�WR�WKH�)ORULGD�6XSUHPH�&RXUW�DQG�D�GHFLVLRQ�LV�SHQGLQJ�

$�VLPLODU�GHFLVLRQ�ZDV�UHDFKHG LQ�%G� RI�7U� RI�WKH�,QWHUQDO�,PSURYHPHQW�7UXVW�)XQG�Y��
6DQG�.H\�$VVF� /WG���ZKHUH� WKH�)ORULGD�6XSUHPH�&RXUW� UHYLHZHG�6HFWLRQ ���������)OD�6WDW�� ��

ZKLFK�SURYLGHV�

:KHUH� DQ\� SHUVRQ�� ILUP�� FRUSRUDWLRQ�� FRXQW\�� PXQLFLSDOLW\�� WRZQVKLS�� VSHFLDO�
GLVWULFW�� RU� DQ\� SXEOLF� DJHQF\� VKDOO� FRQVWUXFW� DQG� LQVWDOO� SURMHFWV� ZKHQ� SHUPLWV�
KDYH�EHHQ�SURSHUO\�LVVXHG��VXFK�ZRUNV�DQG�LPSURYHPHQWV�VKDOO�EH�WKH�SURSHUW\�RI�
VDLG�SHUVRQ��ILUP��FRUSRUDWLRQ��FRXQW\��PXQLFLSDOLW\��WRZQVKLS��VSHFLDO�GLVWULFW��RU�
DQ\�SXEOLF�DJHQF\�ZKHUH�ORFDWHG��DQG�VKDOO�WKHUHDIWHU�EH�PDLQWDLQHG�E\�DQG�DW�WKH�
H[SHQVH�RI�VDLG�SHUVRQ��ILUP��FRUSRUDWLRQ��FRXQW\��PXQLFLSDOLW\��WRZQVKLS��VSHFLDO�
GLVWULFW��RU�RWKHU�SXEOLF�DJHQF\��1R�JUDQW�XQGHU�WKLV�VHFWLRQ�VKDOO�DIIHFW�WLWOH�RI�WKH�
VWDWH� WR� DQ\� ODQGV� EHORZ� WKH� PHDQ� KLJK�ZDWHU� PDUN�� DQG� DQ\� DGGLWLRQV� RU�
DFFUHWLRQV�WR� WKH�XSODQG�FDXVHG�E\�HUHFWLRQ�RI�VXFK�ZRUNV�RU� LPSURYHPHQW�VKDOO�
UHPDLQ�WKH�SURSHUW\�RI�WKH�VWDWH�LI�QRW�SUHYLRXVO\�FRQYH\HG���

7KH�&RXUW�KHOG�WKDW�WKH�SURYLVLRQ�³ZDV�LQWHQGHG�WR�FRGLI\�FRPPRQ�ODZ�SULQFLSOHV�DQG�ZDV�QRW�
LQWHQGHG� WR� GHSULYH� XQVXVSHFWLQJ� ZDWHUIURQW� RZQHUV� RI� WKHLU� ULJKWV� WR� DFFUHWLRQ� DQG� UHOLFWLRQ�
FDXVHG�E\�DUWLILFLDO�LPSURYHPHQWV�IRU�ZKLFK�WKH\ ZHUH�QRW�UHVSRQVLEOH�´ ��

,,,� +RZ�5LSDULDQ�/LQHV�DUH�(VWDEOLVKHG
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$� &RPPRQ�/DZ

�� 6XEMHFWLYH�1DWXUH

7KH�)ORULGD�6XSUHPH�&RXUW�LQ�+D\HV�Y��%RZPDQ DGGUHVVHG�WKH�VXEMHFWLYH�DQG�XQFHUWDLQ�
QDWXUH�RI�ORFDWLQJ ULSDULDQ�OLQHV E\�VWDWLQJ�

5LSDULDQ� OLQHV� GR� QRW� QHFHVVDULO\� H[WHQG� LQWR� WKH� ZDWHUV� DFFRUGLQJ� WR� XSODQG�
ERXQGDULHV� QRU� GR� VXFK� ULJKWV� XQGHU� DOO� FRQGLWLRQV� H[WHQG� DW� ULJKW� DQJOHV� WR� WKH�
VKRUH� OLQH�� 2XU� RZQ� SUHFHGHQWV� DUH� FRPSOHWHO\� LQFRQVLVWHQW�ZLWK� WKH� DSSHOOHHV¶�
YLHZ�WKDW�VXFK�ULJKWV�H[WHQG�RYHU�DQ�DUHD�PHDVXUHG�E\�OLQHV�DW ULJKW�DQJOHV�WR�WKH�
&KDQQHO��������ZH�FDQQRW�GHILQH�WKH�DUHD�ZLWKLQ�ZKLFK�WKH�ULJKWV�DUH�WR�EH�HQMR\HG�
ZLWK�PDWKHPDWLFDO�H[DFWLWXGH�������ZH�WKHUHIRUH�SUHVFULEH�WKH�UXOH�WKDW�LQ�DQ\�JLYHQ�
FDVH�WKH�ULSDULDQ�ULJKWV�RI�DQ�XSODQG�RZQHU�PXVW�EH�SUHVHUYHG�RYHU�DQ�DUHD�DV�QHDU�
DV� SUDFWLFDEOH� LQ� WKH� GLUHFWLRQ� RI� WKH� &KDQQHO� VR� DV� WR� GLVWULEXWH� HTXLWDEO\� WKH�
VXEPHUJHG�ODQGV�EHWZHHQ�WKH�XSODQG�DQG�WKH�&KDQQHO���,Q�PDNLQJ�VXFK�HTXLWDEOH�
GLVWULEXWLRQ¶� WKH�&RXUW�QHFHVVDULO\�PXVW�JLYH�GXH�FRQVLGHUDWLRQ� WR� WKH� OD\�RI� WKH
XSODQG� VKRUHOLQH�� WKH� GLUHFWLRQ� RI� WKH� &KDQQHO� DQG� WKH� FR�UHODWLYH� ULJKWV� RI�
DGMRLQLQJ�XSODQG�RZQHUV���

�� *HQHUDO�0HWKRGV

,Q�+D\HV�� WKH�&RXUW� FRQVLGHUHG�ZKHWKHU� DQ� XSODQG�RZQHU¶V� ULSDULDQ� ULJKWV� WR� YLHZ� DQG�
DFFHVV� WR� WKH� FKDQQHO� VKRXOG� EH� H[FOXVLYH� WR� DOO� LQWHUIHUHQFH� LQ� DQ� DUHD� H[WHQGLQJ� IURP� WKH�
SURSHUW\� OLQHV�GLUHFWO\�RXW� LQWR� WKH�ZDWHU�ERG\�RU�ZKHWKHU� WKHVH� ULJKWV� VKRXOG�EH�PHDVXUHG�E\�
GUDZLQJ�D�SHUSHQGLFXODU�OLQH�IURP�WKH�FKDQQHO�WR� WKH�FRUQHUV�RI�WKH�SURSHUW\��� 8OWLPDWHO\��WKH�
FRXUW�GHFLGHG�RQ�WKH�ODWHU EHFDXVH�WKLV�PHWKRG�UHVXOWHG�LQ�QHLWKHU�DQ�REVWUXFWLRQ�WR�WKH�YLHZ�RI�RU�
DFFHVV�WR�WKH�FKDQQHO���

7KH�+D\HV GHFLVLRQ�VHW�WKH�FULWHULD�IRU�DOORFDWLRQ�RI�ULSDULDQ�ULJKWV�LQ�IXWXUH�FDVHV��� 1R
ILUP UXOH� FDQ� EH� ODLG� GRZQ� DV� WR� HYHU\� VLWXDWLRQ��� +RZHYHU�� WKH� WZR� JHQHUDO� PHWKRGV� RI�
³SURORQJDWLRQ�RI� WKH�SURSHUW\� OLQH´�DQG�GLUHFW� OLQH�IURP�WKH�SURSHUW\� WR� WKH�FKDQQHO�DUH�VWLOO� LQ�
XVH��� 0RUHRYHU��GHWHUPLQDWLRQV�RI�ULSDULDQ�ULJKWV�DUH�VWLOO�EDVHG RQ�HTXLWDEOH�SULQFLSOHV��� 7KH�
JRDO�VWDWHG�E\�WKH�&RXUW�LV WR�JLYH�HDFK RZQHU D�³IDLU�DQG� UHDVRQDEOH�RSSRUWXQLW\�RI�DFFHVV�WR�WKH�
FKDQQHO´�EDVHG�RQ�RXWZDUG�SURSRUWLRQDO�OLQHV���

�� )ORULGD�'HSDUWPHQW�RI�(QYLURQPHQWDO�3URWHFWLRQ¶V�,QWHUSUHWDWLRQ

&RQIOLFWV VWLOO�DULVH WRGD\� :KHQ�WKH�FKDQQHO�LV�QRW�SDUDOOHO�WR�VKRUH��ZKHQ�WKH�VKRUHOLQH�LV�
FXUYHG��RU�ZKHUH�QR�FKDQQHO�H[LVWV�LQ�WKH�ZDWHU�ERG\��FRPSHWLQJ�PHWKRGV�IRU�DOORFDWLQJ�ULSDULDQ�
ULJKWV� PD\� \LHOG� GUDVWLFDOO\� GLIIHUHQW� UHVXOWV��� ,Q� DQ� HIIRUW� WR� SURYLGH� VRPH� JXLGDQFH� WR� WKH�
VXUYH\LQJ� FRPPXQLW\�� WKH� )ORULGD�'HSDUWPHQW� RI� (QYLURQPHQWDO� 3URWHFWLRQ� �³'(3´�� VXUYH\HG�
WKH� VWDWXV�RI�)ORULGD� ODZ�RQ� WKH� LVVXH�DQG� WKH�HIIHFW�RI� VKRUHOLQH�DQG�FKDQQHO�JHRPHWU\�RQ� WKH�
DOORFDWLRQ�RI�ULSDULDQ�ULJKWV��DQG�SXEOLVKHG UHFRPPHQGDWLRQV�WR�VXUYH\RUV�DQG�SUDFWLWLRQHUV���



�

7KH�'(3�IRXQG�WKDW�DORQJ�D�VWUDLJKW�ULYHU�ZLWKRXW�D�PDUNHG�FKDQQHO��WKH�PRVW�DFFHSWHG�
PHWKRG�LV�WR�FRQVWUXFW�GLYLGLQJ�OLQHV�SHUSHQGLFXODU�ZLWK�WKH�OLQH�RI�QDYLJDELOLW\���� $ORQJ�D�ULYHU�
RU� RWKHU� ZDWHU� ERG\� ZLWK� D� QHDUE\� PDUNHG� QDYLJDWLRQ� FKDQQHO�� PRVW� FRXUWV� ZLOO� FRQVWUXFW
SHUSHQGLFXODUV� ZLWK� WKH� QHDUHVW� OLPLW� RI� WKH� FKDQQHO� LQ� OLHX� RI� WKH� OLQH� RI� QDYLJDELOLW\����

$GGLWLRQDOO\��WKH�GLUHFWLRQ�RI�XSODQG�SURSHUW\�OLQHV�LV�ODUJHO\�LJQRUHG�ZKHQ�DSSRUWLRQLQJ�ULSDULDQ�
ULJKWV��H[FHSW�ZKHQ�WKHUH�LV�RQO\�D�PLQRU�GHYLDWLRQ�EHWZHHQ�WKH�SURSHUW\�OLQH�H[WHQVLRQ DQG�RWKHU�
PHWKRGV���� +RZHYHU��ZKHQ� WKH�VKRUH� LV� LUUHJXODU�� IRU� H[DPSOH�ZLWK�FRYHV�RU�SURMHFWLRQV� LQWR�
ODNHV�RU�RFHDQV� PRVW�)ORULGD�FRXUWV�DSSRUWLRQ� WKH� OLQH�RI�QDYLJDELOLW\� WR�GLYLGH�GRFNLQJ�ULJKWV�
HTXDOO\�DV�RSSRVHG�WR�XVLQJ�RQH�RI�WKH�SHUSHQGLFXODU�PHWKRGV�GHVFULEHG�DERYH����

%� 6WDWXWHV�	�5HJXODWLRQV

)ORULGD� VWDWXWHV DUH VLOHQW� RQ� WKH� PHWKRG� RI� DOORFDWLQJ� ULSDULDQ� ULJKWV�� +RZHYHU�� '(3�
UHJXODWLRQV� XQGHU� 6HFWLRQ �������������G�� )�$�&�� UHTXLUHV PLQLPXP VHWEDFNV IRU� VWUXFWXUHV�
UHJDUGOHVV�RI�KRZ�WKH�ULSDULDQ�ULJKWV�DUH�DOORFDWHG����

7KH�)ORULGD�+RXVH�KDV�UHFHQWO\�SURSRVHG�OHJLVODWLRQ�ZKLFK�ZLOO� OLNHO\�IDFLOLWDWH�ULSDULDQ�
RZQHUV¶� LQJUHVV� WR�DQG�HJUHVV� IURP�QDYLJDEOH�ZDWHUV�� HVSHFLDOO\� LQ� VFHQDULRV� LQ�ZKLFK� ULSDULDQ�
SURSHUW\�ZDWHU�IURQWDJH�DUH�OLPLWHG�LQ�ZLGWK��RU�DUH�RI�LUUHJXODU�VKDSH���3URSRVHG�+RXVH�%LOO�1R��
����6HFWLRQ��������VWDWHV WKDW�

1RWZLWKVWDQGLQJ� DQ\� RWKHU� SURYLVLRQV� RI� WKLV� FKDSWHU�� DQ\� UXOH� DGRSWHG� E\� WKH�
%RDUG�RI�7UXVWHHV�RI�WKH�,QWHUQDO�,PSURYHPHQW�7UXVW�)XQG��RU�DQ\�ORFDO�RUGLQDQFH�
RU� UXOH�� IRU� XSODQG� SURSHUWLHV� RI� ��� OLQHDU� IHHW� RU� OHVV� LQ� ZLGWK� ERUGHULQJ� RQ�
QDYLJDEOH ZDWHUV�� WZR� DGMDFHQW� SURSHUW\� RZQHUV�� XSRQ� DJUHHPHQW��PD\�XWLOL]H� D�
VLQJOH� GRFN� WR� EH� XVHG� E\� ERWK� XSODQG� RZQHUV� SURYLGHG� WKDW� WKH� GRFN� UXQV�
DGMDFHQW� DQG� SDUDOOHO� WR� D� VHDZDOO� DQG� GRHV� QRW� H[FHHG� ���� IHHW� LQ� RYHUDOO�
OHQJWK����

7KH�VKDULQJ�RI�GRFNV�EHWZHHQ�VXFK�SURSHUWLHV�LV�VHHQ�DV�D�SRWHQWLDO�PHDQV�WR�DYRLG VFHQDULRV�LQ�
ZKLFK� LQVXIILFLHQW� VHWEDFNV� H[LVW� RU� ZKHUH� LW� PD\� EH� FKDOOHQJLQJ� WR� QDYLJDWH� ERDWV� EHWZHHQ�
FORVHO\�ORFDWHG�GRFNV�

,9� 5HPHGLHV

$� *HQHUDO 5HPHGLHV�DQG�6SHFLILF�YV��1RQ�6SHFLILF�,QMXULHV

$�ULSDULDQ�ODQGRZQHU��XQGHU�)ORULGD�FRPPRQ�ODZ��KDV�D�YDULHW\�RI�UHPHGLHV�DYDLODEOH�LQ�
WKH�HYHQW�KLV�ULSDULDQ�ULJKWV�KDYH�EHHQ�YLRODWHG�� �7KH�ODQGRZQHU�LV�QRW�OLPLWHG�WR�VHHNLQJ�UHOLHI�
IURP�SXEOLF� DXWKRULWLHV� EXW�PD\�� DQG�RIWHQ�PXVW�� ILOH� D� VXLW� RQ�KLV� RZQ�EHKDOI���� 8QGHUO\LQJ�
SROLF\� FRQFHGHV� WKDW� SXEOLF� RIILFLDOV�PD\� QRW� KDYH� WKH� VDPH� GHJUHH� RI� LQWHUHVW� LQ� HQIRUFLQJ� D�
SULYDWH�ODQGRZQHU¶V�ULJKWV�DV�WKH\ PLJKW�RWKHUZLVH�EH�LQ�WKH�FDVH�RI�D�YLRODWLRQ�RI�ULSDULDQ�ULJKWV�
RI� WKH� SXEOLF� DV� D� ZKROH���� )ORULGD� VWDWXWHV� DUH� VLOHQW� RQ� WKH� LVVXH� RI� UHPHGLHV�� EXW�� 6HFWLRQ
��������)OD��6WDW�� VWDWHV�WKDW�D�ULSDULDQ�RZQHU�PD\�EULQJ�LQMXQFWLRQ�VXLWV�LQ�HTXLW\����



��

6XLWV HQIRUFLQJ�ULSDULDQ�ULJKWV�JHQHUDOO\�LQFOXGH GHFODUDWRU\�MXGJPHQWV��LQMXQFWLYH�UHOLHI��
VXLWV�WR�TXLHW�WLWOH��HMHFWPHQW��DV�ZHOO�DV�GDPDJHV���*HQHUDOO\��VWDQGLQJ�H[LVWV�XSRQ�D�VKRZLQJ�WKDW�
WKH�XQODZIXO�XVH�RI�SXEOLF�ZDWHUV�RU�WKH�XQGHUO\LQJ�ODQGV�ZRUNV�D�VSHFLDO�LQMXU\�WR�WKH�ULSDULDQ�
RZQHU�LQ� WKH�XVH�DQG�HQMR\PHQW�RI�KLV�ULSDULDQ�ODQG���� $V�VHW�IRUWK�LQ�RQH�RI� WKH�ILUVW�)ORULGD�
FDVHV� WR� DUWLFXODWH� VSHFLDO� LQMXULHV�� DQ� H[DPSOH�ZRXOG� EH ³LI� WKH� GHIHQGDQW� LQ� IDFW� VR� XVHV� WKH�
>QDYLJDEOH@�ZDWHU�RU�WKH�ODQG�WKHUHXQGHU�LQFOXGLQJ�WKH�VKRUH��DV�WR�GHSULYH�WKH�FRPSODLQDQW�RI�DOO�
DFFHVV�WR�WKH�ULYHU�RU�WR�LQMXUH�WKH�FRPSODLQDQW�LQ�WKH�XVH�DQG�HQMR\PHQW�RI�KLV�ULSDULDQ�ODQG�RU�
WKH�EXVLQHVV�WKHUHRQ�´���

%\�FRQWUDVW�� UHFRYHU\�LV�QRW� W\SLFDOO\�GXH�D�ULSDULDQ�RZQHU�ZKHQ�WKH�LQMXU\� LV�RI�D�QRQ�
VSHFLDO�QDWXUH��,Q�WKLV�VLWXDWLRQ��WKH�UHPHG\�ZRXOG�EH�ZLWK�D�SXEOLF�RIILFLDO���� )RU�H[DPSOH� LQ�
&HQW��	�6��)OD��)ORRG�&RQWURO�'LVW�� Y��*ULIILWK�� WKH�FRXUW�GHQLHG�DQ�XSODQG�RZQHU¶V� UHTXHVW� WR�
HQMRLQ�WKH�FRQVWUXFWLRQ�RI�D�ZDWHU�FRQWURO�GDP�DFURVV�D�FDQDO�GRZQVWUHDP�IURP�WKH�RZQHU¶V�FDQDO�
IURQW�SURSHUW\���� (YHQ�WKRXJK�WKLV�GDP�ZRXOG�SUHYHQW�WKH�RZQHU�IURP�DFFHVVLQJ�WKH�RFHDQ�IURP�
WKH�SURSHUW\�E\�ERDW��WKH�FRXUW�KHOG�WKH�ULJKW�RI�QDYLJDWLRQ�WR�EH�D�ULJKW�FRPPRQ�WR�WKH�SXEOLF�LQ�
JHQHUDO� DQG� WKDW� ³ULSDULDQ� RZQHUV� DFTXLUH� QR� DGGLWLRQDO� ULJKWV� WR� QDYLJDWLRQ� RWKHU� WKDQ� WKRVH�
VKDUHG�FRQFXUUHQWO\�ZLWK WKH�SXEOLF�´��� (VVHQWLDOO\��WKH�FRXUW�KHOG�WKDW�WKH�EXLOGLQJ�RI�WKH�GDP
DPRXQWHG� WR� WKH�GHSULYDWLRQ�RI�D� ULJKW�RI�QDYLJDWLRQ�ZKLFK�ZRXOG�DIIHFW� WKH�SXEOLF�DV�D�ZKROH�
DQG�QRW� VSHFLILFDOO\� WR� WKLV�SDUWLFXODU�XSODQG�RZQHU�� WKXV� DPRXQWLQJ� WR�D�QRQ�VSHFLDO� LQMXU\����

+RZHYHU�� WKH�FRXUW�GLG� VWDWH� WKDW� LI� WKH�FRQVWUXFWLRQ�RI� WKH�GDP�FDXVHG� IORRGLQJ�RQ� WKH�XSODQG�
RZQHU¶V�SURSHUW\��WKDW�WKLV�ZRXOG�TXDOLI\�DV�D�VSHFLDO�LQMXU\ DQG�WKDW�WKH�RZQHU�ZRXOG�EH�DEOH�WR�
VHHN�GDPDJHV����

%� 'HFODUDWRU\�-XGJPHQWV DQG�$FWLRQV�WR�4XLHW�7LWOH

'HFODUDWRU\� MXGJPHQW� DFWLRQV� DUH� D� FRPPRQ� PHWKRG� WR� DGMXGLFDWH� ULSDULDQ� ULJKWV�
GLVSXWHV���� $GGLWLRQDOO\��D�VXLW�PD\�EH�EURXJKW�WR�TXLHW�WLWOH�WR�GLVSXWHG�ODQGV���� )RU�LQVWDQFH��
LQ�)RUG Y��7XUQHU��D�SURSHUW\�RZQHU�GLVSXWHG�DQ�DGMDFHQW SURSHUW\�RZQHU¶V�FODLP�WR�D�VLJQLILFDQW�
SRUWLRQ�RI� ODQG�ZKLFK�KDG�EXLOW�XS�WKURXJK DFFUHWLRQ���� 7KH�FRXUW�� LQ�NHHSLQJ�ZLWK�SUHFHGHQW��
XOWLPDWHO\� GLVPLVVHG� WKH� SURSHUW\� RZQHU¶V� GLVSXWH FLWLQJ� WKH� OHJDO� HQWLWOHPHQW� RI� ZDWHUIURQW�
RZQHUV�WR�ODQGV�EXLOW�XS�WKURXJK�DFFUHWLRQ����

&� ,QMXQFWLRQV

5LSDULDQ� RZQHUV� FDQ� DQG� RIWHQ� EULQJ� DFWLRQV� IRU� LQMXQFWLYH� UHOLHI���� +RZHYHU�� LQ�
SUDFWLFH�� LQMXQFWLYH� UHOLHI� FDQ� EH� GLIILFXOW� WR� REWDLQ�� � )ORULGD� FRXUWV� KDYH� KHOG� WKDW� LQ� RUGHU� WR�
VXFFHVVIXOO\�REWDLQ�DQ� LQMXQFWLRQ�� WKH� ULSDULDQ�RZQHU�PXVW�SURYH�DQ� LQMXU\� WR� VXEVWDQWLDO� ULJKWV�
FRQVWLWXWLQJ�PDWHULDO� LPSDLUPHQW� DQG� QRW� MXVW� D� SDUWLDO� FRPSURPLVH� RI� ULSDULDQ� ULJKWV���� )RU�
H[DPSOH�� WKH )ORULGD� 6XSUHPH� &RXUW� LQ� )UHHG Y�� 0LDPL� %HDFK� 3LHU� &RUS�� QRWHG� WKDW WKH�
FRQVWUXFWLRQ�RI�D SLHU�GLG�QRW�PDWHULDOO\�LPSDLU�WKH�XSODQG�RZQHU¶V�ULJKW�RI�DFFHVV�WR�WKH�ZDWHU�
DQG�WKDW�WKH�SLHU�RQO\�FUHDWHG�D�³SDUWLDO�REVWUXFWLRQ�WR�GLVWDQW�YLHZ´ ORRNLQJ�RXW�XSRQ�WKH�ZDWHU�
IURP� WKH� XSODQG� SURSHUW\�� WKXV�� IXUWKHU� VWUHQJWKHQLQJ� WKH� &RXUW¶V� GHQLDO� RI� DQ� LQMXQFWLRQ����

6LPLODUO\� LQ�(XVWLV�Y��)LUVWHU��LQ�GHQ\LQJ�DQ�LQMXQFWLRQ�IRU�WKH�UHPRYDO�RI�D�FLW\�SLHU�RQ�D�ODNH��
WKH�FRXUW�VXSSRUWHG�WKH�KHLJKWHQHG�VFUXWLQ\�E\�VWDWLQJ WKDW�³WKH�UHPHG\�RI�D�PDQGDWRU\�LQMXQFWLRQ
IRU� UHPRYDO� RI� HQFURDFKPHQWV� LV� D� GUDVWLF� RQH� DQG� VKRXOG� EH� JUDQWHG� RQO\� FDXWLRXVO\� DQG�
VSDULQJO\�GHSHQGLQJ�LQ�HDFK�FRQWURYHUV\�XSRQ�FLUFXPVWDQFHV�SDUWLFXODU�WR�LW�´���
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'� 'DPDJHV

5LSDULDQ�RZQHUV�FDQ�DOVR�VXH�IRU�GDPDJHV��ZKLFK PD\�EH�GHFLGHG�E\�HLWKHU�MXGJH�RU�MXU\
DQG� WKH� FULWHULD� LV� VLPLODU� WR� WKRVH� IRU� LQMXQFWLRQV���� )RU� LQVWDQFH�� LQ� /HH� &RXQW\� Y�� .LHVHO��
XSODQG�SURSHUW\�RZQHUV�VXFFHVVIXOO\�EURXJKW�DQ�LQYHUVH�FRQGHPQDWLRQ�DFWLRQ�DJDLQVW�/HH�&RXQW\�
GXH�WR�WKH�FRQVWUXFWLRQ�RI�D�EULGJH��ZKLFK�EORFNHG HLJKW\�SHUFHQW�RI�WKH�ODQGRZQHU¶V�YLHZ�RI WKH�
ULYHU� FKDQQHO���� 7KH� FRXUW� DZDUGHG� WKH� ODQGRZQHU IXOO� PRQHWDU\� FRPSHQVDWLRQ� IRU� WKH�
GLPLQXWLRQ LQ� ODQG� YDOXH� UHVXOWLQJ� IURP WKH� REVWUXFWLRQ� DQG� VWDWHG� WKDW� IRU D� FRPSHQVDEOH�
REVWUXFWLRQ� RI� WKH� ULJKW� RI� YLHZ�� WKH� LQWHUIHUHQFH� PXVW� EH� PRUH� WKDQ� D� ³PHUH� DQQR\DQFH�´���

6SHFLILFDOO\�� WKDW� WKH� REVWUXFWLRQ� ³PXVW� VXEVWDQWLDOO\� DQG�PDWHULDOO\� REVWUXFW� WKH� ODQG� RZQHUV¶
YLHZ� WR� WKH� FKDQQHO´�� KRZHYHU�� D� ³ORVV� RI� WKH� PRVW� FRQYHQLHQW� DFFHVV� WR� SURSHUW\� LV� QRW�
FRPSHQVDEOH� ZKHUH RWKHU� VXLWDEOH� DFFHVV� FRQWLQXHV� WR H[LVW�´��� 7KH� FRXUW� GLVWLQJXLVKHG� WKLV�
LQVWDQFH� IURP� D� UHJXODWRU\� WDNLQJ�� LQ� ZKLFK�� FRPSHQVDWLRQ� ZRXOG� QRW� EH� GXH� WR� WKH� SURSHUW\�
RZQHU E\�VWDWLQJ�WKDW�³WKLV�FDVH�LQYROYHG�DQ�DFWXDO�SK\VLFDO�LQWUXVLRQ�WR�DQ�DSSXUWHQDQW�ULJKW�RI�
WKH�.LHVHOV¶�SURSHUW\�RZQHUVKLS�´���

(� :DLYHUV DQG�/DFKHV

$V� ZLWK� PRVW� ULJKWV� SURSHUW\� RZQHUV� FDQ� H[SUHVVO\� ZDLYH� DVVHUWLRQ� RI� WKHLU� ULSDULDQ�
ULJKWV���� )RU�LQVWDQFH��LQ�)UHHG�� WKH�0LDPL�%HDFK�3LHU�&RUSRUDWLRQ�DSSOLHG�WR�0U��)UHHG�IRU�D�
ZDLYHU� RI� KLV� ULSDULDQ� ULJKWV�� VLQFH� WKH� SLHU� ZDV� WR� HQFURDFK� RQ� KLV� ULSDULDQ� ULJKW� WR� DQ�
XQREVWUXFWHG� YLHZ���� $OWKRXJK�)UHHG� GHFOLQHG� WR�ZDLYH� KLV� ULSDULDQ� ULJKW� WR� DQ� XQREVWUXFWHG�
YLHZ��KDG�KH�GRQH�VR��WKH�SURWUDFWHG OLWLJDWLRQ�ZKLFK�IROORZHG��ZRXOG�KDYH�EHHQ�DYRLGHG����

7KH� PRUH� GLIILFXOW� TXHVWLRQV� KDYH� DULVHQ� ZKHQ� D� SDUW\� LV� DOOHJHG� WR� KDYH� LPSOLFLWO\�
ZDLYHG� LWV� ULSDULDQ�ULJKWV�� � ,Q�FHUWDLQ�VLWXDWLRQV��HYHQ� LI�DQ�XSODQG�RZQHU¶V�ULSDULDQ�ULJKWV�KDYH�
EHHQ� YLRODWHG�� WKH� RZQHU�PD\� KDYH�ZDLYHG� KLV� ULJKW� WR� UHOLHI� XQGHU� WKH� GRFWULQH� RI� ODFKHV����

/DFKHV� ZRXOG� DSSO\�ZKHUH WKHUH� LV� D VXEVWDQWLDO� GHOD\� LQ� WKH� HQIRUFHPHQW� RI� D� ULSDULDQ� ULJKW�
UHVXOWLQJ� LQ ³LQMXU\��HPEDUUDVVPHQW��RU�GLVDGYDQWDJH�RI�DQ\�SHUVRQ��EXW�SDUWLFXODUO\� WKH�SHUVRQ�
DJDLQVW�ZKRP�UHOLHI�LV�VRXJKW�´���

)RU�LQVWDQFH��LQ�(XVWLV� DQ�XSODQG�RZQHU¶V�ULSDULDQ�ULJKW�WR�DQ�XQREVWUXFWHG�YLHZ�DQG�DOVR�
KLV� ULJKW� WR� IXOO� DFFHVV� WR� WKH� ODNH� IURP� WKH� XSODQG� SURSHUW\� ZHUH FRPSURPLVHG� E\� WKH�
FRQVWUXFWLRQ�RI�D�FLW\�SLHU���� +RZHYHU� WKH�FRXUW�KHOG�WKDW�EHFDXVH�WKH�XSODQG�RZQHU�ZDLWHG�WHQ�
\HDUV�WR�HQIRUFH�KLV�ULJKWV��WKDW�KH�KDG�ZDLWHG�WRR�ORQJ�DQG�WKDW� WKH�ULJKW�WR�PDLQWDLQ�WKH�DFWLRQ
KDG�³ORQJ�VLQFH�DFFUXHG´�WR�WKH�FLW\����

,Q�)UHHG� WKH� 6XSUHPH� &RXUW� RI� )ORULGD� UHFRJQL]HG� WKH� JHQHUDO� ULJKW� WR� UHOLHI� DJDLQVW�
HQFURDFKPHQWV�XSRQ�ULSDULDQ�ULJKWV��KRZHYHU��IRXQG�WKLV�ULJKW�ZDLYHG�EHFDXVH�WKH�ULSDULDQ�RZQHU�
ZDLWHG� XQWLO� FRQVWUXFWLRQ� RI� D� ILVKLQJ SLHU� ZDV� QHDUO\� FRPSOHWH� EHIRUH� FKDOOHQJLQJ LWV�
HQFURDFKPHQW� XSRQ� KLV ULSDULDQ� ULJKWV���� 6SHFLILFDOO\�� WKH� &RXUW� VWDWHG� ³DQ\� VXEVWDQWLDO�
HQFURDFKPHQW�XSRQ�WKH�ULJKWV�RI�RWKHUV�PD\�EH�UHPHGLHG�E\�WLPHO\�DQG�DSSURSULDWH�SURFHGXUH�LQ�
GXH�FRXUVH�RI�ODZ�DW�WKH�LQVWDQFH�RI�SURSHU�SDUWLHV��EXW�WKH�ULJKWV�RI�LQGLYLGXDOV�WR�UHPHG\�PD\�EH�
ZDLYHG�E\�XQGXH�GHOD\�RU�ODFKHV�LQ�VHHNLQJ�D�UHPHG\�´���



��

9� &RQFOXVLRQ

)ORULGD�� ZKLFK� RZQV� WKH� PDMRULW\� RI� WKH� VXEPHUJHG� ODQGV XQGHU� WKH� VWDWH¶V� QDYLJDEOH�
ZDWHUV�� KDV� KDG� WR EDODQFH� WKH� GHPDQG� IRU� SULYDWH� ZDWHUIURQW� GHYHORSPHQW� ZLWK� WKH� QHHG� WR�
SURYLGH�SXEOLF�DFFHVV�WR� WKH�ZDWHU��DOO�ZKLOH�SUHVHUYLQJ�WKH�HQYLURQPHQW�IRU�IXWXUH�JHQHUDWLRQV���
7KH�QHW�UHVXOW RI�WKLV�EDODQFLQJ�LV�D�VWDWH�RI�ULSDULDQ�ULJKWV�LQ�)ORULGD��ZKLFK�LV�IDU�IURP�FHUWDLQ���
%HFDXVH� RI� WKLV�� WKH� LQFUHDVLQJ� DQG� FRPSHWLQJ� GHPDQGV� RI� SRSXODWLRQ� JURZWK� DQG� WRXULVP RQ�
)ORULGD¶V�YDVW��EXW� OLPLWHG�ZDWHUIURQW�DUHDV�SRVH� WKH� OLNHOLKRRG WKDW� WKH GHILQLWLRQ�DQG�VFRSH�RI�
ULSDULDQ� ULJKWV� ZLOO� EH� IXUWKHU� UHILQHG� DQG� FODULILHG� E\� ERWK� WKH� )ORULGD� OHJLVODWXUH� DQG� FRXUW�
V\VWHP�

� 6WDWH2I)ORULGD�FRP��)ORULGD�4XLFN�)DFWV��
KWWS���ZZZ�VWDWHRIIORULGD�FRP�3RUWDO�'HVNWRS'HIDXOW�DVS["WDELG ���
� $OGHQ�Y��3LQQH\�����)OD�������)OD���������UHFRJQL]LQJ�ULJKW�WR�DQ�XQREVWUXFWHG�YLHZ�DQG�ULJKW�WR�
QDYLJDWLRQ�DV�ULSDULDQ�ULJKWV��
� ,QIUD DW�QRWH����
� %URZDUG�Y��0DEU\�����6R������������)OD��������
� +D\HV�Y��%RZPDQ�����6R��G�����������)OD��������
� )OD��&RQVW��DUW��;�������
� +D\HV�����6R��G�DW�����
� +D\QHV�Y��&DUERQHOO������6R��G�����������)OD���G�'&$�������
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